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INTRODUCTION

1. This 9.2 concerns Tiirkiye’s non-compliance with the European Court of Human Rights
judgment on Yiiksel Yal¢inkaya v. Tiirkiye. The submission is initiated by ASSEDEL
(Association européenne pour la défense des droits et des libertés). ASSEDEL is a
Strasbourg-based non-governmental organization, whose objective is to disseminate,
promote, and defend human rights and fundamental freedoms in the spirit of the European
Convention on Human Rights, both within the Council of Europe system and at the local,
national, and international levels.

2. Following the retrial of Mr. Yalginkaya, the judgment of the Kayseri Second Assize
Court reveals that the Turkish judiciary is hesitant to enforce the Court’s judgment.
Considering the importance of the nature of the case pointing out systemic unjust practices
by the Turkish judiciary which affect more than 8000 people, the Committee should
prioritize the urgency of this matter by including it on its agenda at its earliest convenience.

1European Court of Human Rights. 2023. Yiiksel Yal¢inkaya v. Tiirkiye, Grand Chamber, Application no.
15669/20, para. 414.
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Without prompt general measures to address this systemic issue, the heavy workload the
Court already faces due to similar applications will only increase in the future.

3. The submission provides information on the individual measures, the approach of the
Turkish domestic courts concerning necessary general measures, and comments on the
action plan submitted by Tiirkiye.

CASE SUMMARY

4. Yiiksel Yalginkaya was working as a teacher before the 15 July 2016 coup attempt. On
account of his suspected affiliation with the Giilen Movement, he was first dismissed from
service by Legislative Decree no. 672, and later, on the 6™ of October 2016, he was
arrested. Upon his arrest, based on his alleged use of the ByLock application, his
transaction activity at Bank Asya - a legal bank at the relevant time - and his membership
to a teacher’s union named Aktif Egitim- Sen and a voluntary education center- which was
later closed by a decree law-, a bill of indictment was issued on 6 of January 2017. The
same year, under Article 314/2 of the Turkish Penal Code, he was sentenced by the Kayseri
Second Assize Court to 6 years and 3 months in prison under the charge of being a member
of an armed terrorist organization. The higher courts and the Constitutional Court rejected
the applicant’s appeals against his conviction.

5. The 2023 Grand Chamber judgment found violations of Article 6(1), Article 7, and
Article 11 of the European Convention on Human Rights. The judgment indicated that
claims by the Turkish state that alleged crimes committed by Mr. Yalginkaya lacked
legality and foreseeability?, thus constituting a violation of Article 7 (nullum crimen, nulla
poena sine lege). The allegations against the applicant were based on his alleged online
activity on the ByLock application, linking him directly to membership in an armed
terrorist organization and involvement in the hierarchical structure of FETO/PDY, claims
which the applicant consistently denied, stating that he never downloaded the app.

6. The Court found a violation of Article 6(1) of the ECtHR on account of the use of ByLock
application data against the applicant by the Turkish government. The raw data obtained
by MIT, the Turkish Intelligence Services, and presented at the domestic courts were not
made available to the defendant's lawyer, which is contrary to the principle of fair legal
representation. The applicant was deprived of his right secured under the Convention to
have a fair trial.

7. The Court also found a violation of Article 11 of the Convention. Mr. Yalginkaya's
membership in a teacher” union Aktif Egitim- Sen, and his voluntary activity at Kayseri
Gontlli Egitimciler Dernegi as a chess instructor were deemed criminal and were
interpreted to accuse him of being a member of the FETO/PDY by the Turkish judiciary.
Although the associations were closed by a law decree later after the 15™ of July 2016, the
defendant had cut all his ties with both before the legislation entered into force.

8. The Court emphasized Tiirkiye's obligation to address general measures on a larger scale
since there was evidence that the case is not unique but is a result of a systemic problem
concerning the approach of the Turkish judiciary in similar cases. Approximately 8000

2 European Court of Human Rights. 2023. Yiiksel Yalcinkaya v. Tiirkiye, Grand Chamber, Application no.
15669/20, para. 254.



similar applications were, at the time, pending before the Court, and there are almost
100.000 identified ByLock users in Tirkiye. Under Article 46, Tirkiye must draw the
necessary conclusions from the present judgment, particularly in respect of, but not limited
to, the cases currently pending before the domestic courts, and to take any other general
measures as appropriate to resolve the problem.

INDIVIDUAL MEASURES

9. Following the ECtHR's judgment, Kayseri 2nd Assize Court acknowledged the request to re-
open Mr. Yalginkaya’s case and decided to adjourn the hearing on 02 April 2024, with a
scheduling order dated 28 November 2023.

10. Firstly, the Kayseri Second Assize Court included matters related to the investigation that
were not investigated during the first trial. To illustrate, the witness Tugba Avci was not heard
in the first trial. However, she gave a statement during the first session of the court on 2 April
2024. Her statement included the fact that she constantly saw a newspaper, the name of which
she could not remember, in front of the family house of Mr. Yal¢inkaya.

11. Secondly, inthe first instance court, the grounds of violations found by the ECtHR
regarding Article 6 were taken into consideration and the Assize Court requested the raw data
on the ByLock content that allegedly belonged to Mr. Yal¢inkaya from the Ankara Chief Police
Prosecutor’s Office. Nevertheless, the request was denied. Through their field research, Justice
Square and some other NGOs have gathered valuable information about the current practice of
the Turkish judiciary following the Yalcinkaya judgment of the ECtHR, which shows that such
requests concerning ByLock data are denied or disregarded. For instance, R.U. was convicted
by the Izmir 18th Assize Court, based on his alleged use of the ByLock application. This
conviction was upheld by the Court of Cassation on April 25, 2024. His repeated requests
during the trial phase for obtaining an expert report regarding both the job posting allegations
and the ByLock application, as well as the requests for witness testimony, were disregarded by
the court’. Contrary to the ECtHR judgment, the Turkish state still fails to establish “equality
of arms” and overturns any request related to the ByLock data.

12. Thirdly, the Kayseri Second Assize Court wanted further to investigate the Bank Asya
banking activities of Mr. Yalg¢inkaya. The investigation focused on his subscription to a
streaming platform, Digitiirk, on whether he had canceled his Digitlirk subscription. However,
the request contradicts the Court's assessment, as these actions were legal and enjoyed the
presumption of legality*. By looking at similar factors (such as the Digitiirk subscription) as

3 Justice Square Foundation, Italian Federation for Human Rights, Cross Border Jurists Association, The Arrested
Lawyers Initiative, & Solidarity with OTHERS. (2024, September 17). NGO communication under Rule 9(2) of the
Rules of the Committee of Ministers concerning the execution of the judgment of the European Court of Human
Rights in the case of Yiiksel Yalginkaya v. Tiirkiye (Application no. 15669/20), para. 64.

4 European Court of Human Rights. 2023. Yiiksel Yalcinkaya v. Tiirkiye, Grand Chamber, Application no.
15669/20, para. 343, as follows: "Nevertheless, the Court cannot but note the lack of any meaningful
discussion in the domestic courts’ judgments as to how those acts could be evidence of criminal conduct, even
in an ancillary manner. It observes in this regard that, at the time they were undertaken, the acts in question
were all seemingly lawful acts that benefited from the presumption of legality (see Taner Kilig, cited above, §
105) and that moreover pertained to the applicant’s exercise of his Convention rights, in so far as the
membership of a trade union and an association were concerned (see the further discussions within the
framework of Article 11 of the Convention in paragraphs 385-397 below). The domestic courts were therefore
required to clarify how these acts had reinforced the finding regarding the applicant’s membership of an armed
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incriminatory and refusing to grant access to the Bylock content, the domestic authorities are
on the path of repeating the same violations against Mr. Yalginkaya.

13. The first assize court scheduled a second hearing on the 12" of September 2024. As a result
of all these requests and the first session of Yalginkaya’s re-trial, our initial observation is that
the Kayseri 2nd Assize Court did not understand and interpret the ECtHR's findings correctly.

14. At the second hearing, two new witnesses were brought: A. V., and K. S. In his statement,
A. V. explained their acquaintance with Mr. Yal¢inkaya and said that they had been teachers at
the same high school for over 20 years. However, he never once saw Mr. Yal¢inkaya at the
meetings (Sohbet®). He only knew him through high school which they were teaching back. As
for the other witness, K. S., he said that he did not know Mr. Yal¢inkaya.

15. Later during the hearing, the defendant's lawyer emphasized that the ByLock data was
unreliable, as the memory sticks examined by the two experts from the Ankara Chief Public
Prosecutor's Office and the one that the same office has did not contain the same data. The
values do not match, since the volume of the memory sticks are different. However, arguing
that the stage the trial has reached and the evaluated evidence, the Second Assize Court denied
this request made by the defendant.

16. As regards the latter point, the Court noted that, as the raw data obtained from the ByLock
server had not been disclosed to the applicant, he had been unable to test first-hand the integrity
and reliability of that evidence and to challenge the relevance and significance attributed to it.
Therefore, the prejudice to the defense on that account had not been counterbalanced by
adequate procedural safeguards ensuring that the applicant had had a genuine opportunity to
challenge the evidence against him and conduct his defense in an effective manner and on an
equal footing with the prosecution. It appears this will continue to be the case during the retrial.

17. On 12 September 2024, following the re-opening of the case at the first instance court at the
Kayseri Second Assize Court, the conviction of the defendant was maintained. Thus, it is not
compliant with the Court's judgment®. The judgment is not yet final, as the applicant may
exhaust further domestic remedies.

RESPONSE TO ACTION PLAN

18. The Turkish government published an action plan on the 6™ of August 2024. However,
the action plan lacks tangible solutions to undo the injustice done. The plan focused on
a selective presentation of certain cases where some first instances courts found the
ByLock data insufficient for the accused persons' incarceration.

19. The action plan demonstrates the established case law of the Court of Cassation for a
person to be convicted of membership in a terrorist organization. According to these, (i)
the existence of an organic link between the person and the organisation must be
established on the basis of the continuity, diversity and intensity of the person’s activities,
and (ii) it must be demonstrated that the person acted knowingly and willingly within the

terrorist organization. The Court notes in particular that the explanation provided by the applicant to account
for his Bank Asya transactions was never verified or otherwise addressed by the domestic courts."

5 Conversational meetings that took place regularly where various religious and social topics were discussed.
The term “Sohbet” was exclusively used by the Giilen Movement.

6 Please find the official document in Annex 1.



hierarchical structure of the organisation’. The person must take part in the hierarchal
structure of the organization and must be ready to discharge duties that they ordered
without any hesitation. The organic link must be established between the person and the
organization. An organic link, which is the most important element of membership, is a
link which is vivid, transitive and active. It makes a perpetrator available for commands
and instructions, and determines his/her hierarchical position8. Thus, they try to
demonstrate with evidence that people in similar situations are being acquitted and the
Constitutional Court is an effective remedy.

20. The source of the Turkish government’s claims lie in the interpretation of the ByLock
data, noting however that: The domestic courts consider being a ByLock user as evidence,
but reach a conclusion by making an assessment as to the elements of the offence in
question such as hierarchical link, criminal intent, diversity, continuity and intensity in the
accused person’s acts.®. Nevertheless, this statement contradicts the systemic incarceration
of people who have been tried only for downloading the ByLock application, as there are
approximately 8000 of them.

21. The Turkish government interprets the relevant violation of Article 6 of the Convention
on account of the Turkish courts’ non-disclosure of the relevant ByLock data to the
applicant'®. According to the action plan, the Court did not criticise non-delivery of raw
data to the applicant, it criticised the fact that the domestic courts had remained inactive
without providing a reasoning concerning this request of the applicant!!. Nonetheless, this
reflection is not accurate. In fact, the Court had raised its concerns over the data not being
made available for an independent expert search'? and over the fact he had been unable to
test first-hand the integrity and reliability of that evidence and to challenge the relevance
and significance attributed to it. The domestic courts continue to fail to consider that the
ByLock data had already been processed and used not only for intelligence purposes but
also as criminal evidence to initiate investigations and arrests, including that of the
applicant, before the magistrate's court’s order for their examination®?,

GENERAL MEASURES

22. In the wake of the Court’s judgment, the Turkish Minister of Justice, Tung¢ Y1lmaz, said that
the ECtHR judgment does not set a precedent for similar cases'®. In addition, following the
judgment, several other people were detained with similar claims over the alleged use of the
ByLock application. For instance, on the 20™ of May 2024, as part of the investigation done by
Izmir Chief Public Prosecutor’s Office, 14 people were detained in Istanbul and Izmir by the

7 Communication concerning the case of Yiiksel Yalgcinkaya v. Tiirkiye, Application No. 15669/20, para. 26.

8 Communication concerning the case of Yiiksel Yalginkaya v. Tiirkiye, Application No. 15669/20, para. 27.

9 Communication concerning the case of Yiiksel Yalginkaya v. Tiirkiye, Application No. 15669/20, para. 57.

10 Communication concerning the case of Yiiksel Yalgcinkaya v. Tiirkiye, Application No. 15669/20, para. 69.

11 Communication concerning the case of Yiiksel Yalgcinkaya v. Tiirkiye, Application No. 15669/20, para. 73.

12 Sirin, Tolga. Yiiksel Yalcinkaya Karari ve Sonuclarina Dair Uzman Gériisii.

13 Justice Square Foundation, Italian Federation for Human Rights, Cross Border Jurists Association, The
Arrested Lawyers Initiative, & Solidarity with OTHERS. (2024, September 17). NGO communication under Rule
9(2) of the Rules of the Committee of Ministers concerning the execution of the judgment of the European Court
of Human Rights in the case of Yiiksel Yalginkaya v. Tlirkiye (Application no. 15669/20), para.61.

1 Turkish Minute, (2023, September 29), Turkish justice minister signals unwillingness to interpret ECtHR ruling
as precedent, defying expectation, https://www.turkishminute.com/2023/09/29/turkish-justice-minister-signal-
unwilling-interpret-ecthr-ruling-precedent-defying-expectations/
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police™. It is evident that, after the decision of the Second Kayseri Assize Court, the Turkish
authorities are not willing to implement the judgment, not only in the case of Mr. Yal¢inkaya
but also for others facing similar accusations. Such cases were highlighted through field
research conducted by Justice Square. On February 7, 2024, more than a year after the ECtHR
judgment, the 3rd Criminal Court of Cassation upheld the decision of the Istanbul 25th High
Criminal Court, convicting an individual accused of using the ByLock application. Back on
January 25", 2024, the 23™ Istanbul High Criminal Court convicted an accused person on
alleged ByLock app activities. Furthermore, contrary to the claims of the Turkish state over the
Constitutional Court being an effective remedy, the Diyarbakir 8th High Criminal Court
convicted the accused on February 14, 2024, for using the ByLock application despite the
absence of message contents. The Constitutional Court had previously issued a violation ruling
on the individual application, but it did not change the outcome. The court accepted the "data
analysis report and ByLock detection and evaluation report” as sufficient evidence, even though

the people on the firiend's list were not heard as witnesses'®.

23. Turkey is still detaining people over alleged activity related to the ByLock application.
Following the death of Islamic cleric and faith-led community leader Fethullah Giilen on
October 20, Turkish Minute reported in a news article that more than 400 people have been
detained by Turkish police since then?’.

24. Even though the Court's judgment should have set a precedent for similar cases pending
before domestic courts, the Turkish judiciary has been systemically refusing to implement the
judgment of the Court for the criminal proceedings in similar cases to Mr. Yal¢inkaya. To
illustrate, in their decision back on the 9" of December 2024, the Constitutional Court rejected
the applications submitted following the refusal of retrial requests (Annex 2). Hence, the
Committee of Ministers should intensify the talks with the Turkish government and monitor
closely the implementation process, requesting an exhaustive periodic review of the relevant
case law from Tiirkiye.

25. Turkey should allow the reopening of similar cases both before and after the Yalcinkaya
judgment in order to ensure full compliance with the ECtHR judgment. Domestic courts must
apply terrorism laws with heightened scrutiny, considering the identified violations of Articles
6 and 7. Effective safeguards against arbitrary prosecution, addressing the systemic nature of
these violations, must also be established.

26. Lastly, the Turkish judiciary's intentions regarding the Yal¢inkaya case have become
evident following the Kayseri Second Assize Court’s reasoned decision. The court's reasoning
referenced the Yasak v. Turkey (no. 17389/20) judgment of the European Court of Human
Rights’ Second Chamber but made no mention of the Grand Chamber’s judgment in

15 Stockholm Center for Freedom, 14 detained in Turkey over use of ByLock messaging app despite ECtHR
rulings, https://stockholmcf.org/14-detained-in-turkey-over-use-of-bylock-messaging-app-despite-ecthr-
rulings/

16 Justice Square Foundation, Italian Federation for Human Rights, Cross Border Jurists Association, The
Arrested Lawyers Initiative, & Solidarity with OTHERS. (2024, September 17). NGO communication under Rule
9(2) of the Rules of the Committee of Ministers concerning the execution of the judgment of the European Court
of Human Rights in the case of Yiiksel Yalginkaya v. Tlirkiye (Application no. 15669/20), para.26.

17 Turkish Minute, (2024, November 19), Turkey detains 459 over alleged Giilen links in largest operation since
cleric’s death, https://www.turkishminute.com/2024/11/19/turkey-detain-459-over-alleged-gulen-links-i-
largest-operation-since-clerics-death/
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Yalginkaya. By prioritizing Yasak, where the Second Chamber did not find a violation of
Article 7, the Turkish judiciary has effectively given precedence to a ruling that allows the
retrospective application of criminal law. This sets a concerning precedent, enabling the
prosecution of individuals in similar cases. To prevent such a development, Turkey's non-
compliance with the Grand Chamber’s judgment must be addressed in the upcoming meetings
of the Committee of Ministers.

CONCLUSIONS and RECOMMENDATIONS

28. The action plan submitted by Tiirkiye aimed to portray the violations as non-systemic.
However, the ECtHR has notified Turkey of another 1,000 applications over Giilen-linked
convictions after the Yalcinkaya ruling’®, such as Halil Turkhan against Tiirkiye
and 199 other applications, and Ali Geldim against Tiirkiye
and 199 other applications. The Turkish judiciary must have the remedies to effectively address
individual measures in such cases.

Having in mind the information set out above, ASSEDEL requests the Committee of Ministers
to:

e Schedule the Yiiksel Yal¢inkaya v. Tirkiye judgment for examination at its’ earliest
convenience.

e Request Tiirkiye to submit an action plan dedicated to Mr. Yalginkaya’s retrial
proceedings.

o Call on Turkey to implement substantial and effective actions, including any required
legislative changes, judicial training, and creation of effective remedies, to resolve
similar ongoing criminal proceedings and retry similar cases with final convictions in a
Convention-compliant manner.

o Revise the substantive principles implemented in proceedings and investigations carried
out in cases similar to the ECtHR Yal¢inkaya Grand Chamber judgment.

e Consider introducing a procedure for initiating the re-opening of the criminal
proceedings for all similar cases by carrying out legal amendments to subparagraphs e
and f of Article 311 of the Code of Criminal Procedure (New trial - Grounds for a new
trial in favor of the convicted individual).

ASSEDE

18 Turkish Minute, (2024, April 29). ECtHR notified Turkey of another 1,000 applications over Giilen-linked
convictions after landmark ruling, https://www.turkishminute.com/2024/04/29/ecthr-notified-turkey-of-
another-1000-application-over-gulen-linked-convictions-after-landmark-ruling/
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T.C.

KAYSERI
2. AGIR CEZA MAHKEMESI DURUSMA TUTANAGI
Dosya No : 2023/441
Celse Tarihi : 120972024
Celse No :2
Baskan + Hiisnii Aybeg YILMAZ 150023
Uye : Nihal SAHIN OKSUZ0GLU 267606
Uye : Oktay CELIK 2HG984
C. Savas: : Burak KOCAOGLU 139811
Katip 1+ Deniz CIFCI 180709

Belicli gin ve saatte Kayseri Adliyesi Konferans Salonunda 20 celse aqildi Agik
yargilamaya devam olundu.

Samk Yiksel Yalgmkaya ve midafii Av. Ozean Akaner'min hazre olduklan garildi.

Tamk yoklamas: yamldi. Tamk Ali Varinli ve Kenan Senlik'in durusma salonu deinda
hazir olduklan gonildi.

Heyet degisikligi nedeniyle dnceki zabitlar okundu.

Tamk Ali Varinli adina cikartilan tebligann usuliine uygun (Aym konutta yakina teslim)
teblig edildigi giraldi, okundu, dosyasina eklendi.

Mahkememiz iive hakimi Nihal Sahin tarafindan; saik haklanda Orginli Suglar Bilgi
Bankasmdan yapilan arastirmada herhangi bir ifade ve etkin pigmanhk mahiyetli beyvan olmadiz
anlasilda.

Samk hakkinda ifade, etkin  pismanbhk  mahivetli bevan  wve teshis  bulunup
bulunmadi imn sorulmasma ve var ise gonderilmesi hususunda Kayseri 11 Emniyet Midirlagi
TEM Sube Midirligone yaalan miczekkereye cevap verildigi, tamk Ali Varinli'nin Sivas
Emniyet Miidirliazo KOM Sube Midiriginee alnan 1802/2018 tarihli sipheli ifade totanag,
20/02/2018 tarihli kimlik tespit tltanagy ve 24052008 taribli fotograftan teshis tutanagmn
goinderildig girildi, okundu. dosyasina eklendi.

0537 5345 6395 nolu GSM hattma tammh ayninill ByLock Tespit ve Degerlendirme
Tutanagimn celbi hususunda Ankara Comburivet Bassavolifma yaalan mieekkereye cevap
verildizi, samk adina ve 0537 545 6395 numaral GSM hattina iliskin ByLock Tespit ve
Degerlendinme Tutanagina ait CBS Sorgu sonueunun pinderildigi bildirildigi porilda, okundo,
dosyasina eklendi.

0537 5345 6395 nolu GSM hattna tammh ayninill ByLock Tespit ve Degerlendirme
Tutanagimm celbi hususunda Emniyet Genel Midarligine yamlan mitzekkereye cevap verildigi,
samiin adma kayith 0537 545 6395 numarali G5M hattn iizerinden ByLock kullandigimn tespit
edildigi, vine sam@m 408783 User D Numarah ByLock hesabomn kullamces: oldugunun
anlagildizinm, ByLock kaydr bulunup kullamer User D1 olmayan ve kullamcis: tespit
edilemeyen az sayvida kayt ile ilgili User ID ¢alsmalanmn halen devam etmekte oldufunun,
tespit edilmesi halinde Cumhuriyvet Bagsaveilhifima ponderileceginin bildirildigi porildi, okunduo,
dosyasina eklendi.

Kayseri |1 Emmiyel Midirliginee "408783" ID numaral ByLock Tespit wve
Degerlendirme Tutanagmn ginderildigi. twianafn yvaplan incelemesinde; kullame: adimn
“Yuxel”, sifrenin "YksL8341", admn “Yiksel Heca", Messagenin "ALLAH BES. payri

*Bu evrak 5070 Sayili Kanun Hilkiimlerine uygun olarak elektronik imza ile imzalanoustir. 1/7
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heves”, son online tarihinin “2006-01-31 14:16:54" oldugu gorildi, okundu, dosyasima eklendi.

"408783" ID nolu ByLock Tespit ve Degerlendirme Tutanafmn arkadas listesinde ekli
Ekrem Ishilir, Zaki Erdag, Selami Yel, Kenan Senlik, Remei Sanbas ve Sinan Ganes hakkinda
FETO/PDY Silahl  Tertr Orgitd  dveligi  secundan  sorusturmadkovosturma bulunup
bulunmadifimn arastinlmasi ile var ise merciilerin bildirilmesi hususunda Kavyseri [1 Emniyet
Miudirlogi KOM Sube Midoriginee anzim edilen 03/04/2024 tarihli tutana@in ponderildigi
goritldii. okundu, dosyasma eklendi.

Samgm  D-Smart nesdinde  aboneliginin bulunop bolunmadiz,  bulunuyor ise bu
aboneligini sonlandinp sonlandmadig, sonlandirmes ise hangi taribte neden sonlandirdifzmn
tespit edilerek bilgi verilmesi hususunda D-Smart Kocasinan Bayine yaalan mizekkereyve cevap
verilmedizi, 02004/2024 tarihinde ilgili mizekkerenin tekit edildig garaldd, okondu, dosyasima
eklendi.

Sinan Giines'in yargulandiiy mahkememizin 13032017 @rih, 2017/78 Esas, 20017/65
Earar sayih gerekgeli kararmm UYAP Geerinden temin edilerek dosyaya eklendigi, gerekgeli
kararn yaplan incelemesinde; sark Sinan Gunes'in savunmasimn inkar mahiyetli oldugo ve
FETOPDY Silahh Terdr Orngiitine dye olma sugundan netice olarak 6 vl 3 ay hapis ceras: ile
cezalandinlmasina karar verildigi gorildi, okundu, dosyasina eklendi.

Ekrem r_jhlli.r'in vargilandiz mahkememizin 2100372017 tarih, 2007/131 Esas, 20077113
Earar sayih gerekeeli karanmm UYAP Geerinden temin edilerek dosyvaya eklendigi, perekieli
karann yapilan incelemesinde; samk Ekrem Isbilir'in savunmasiun inkar mahivetli oldugy
ve FETO/PDY Silahh Terir Orgiitiine Gye olma sucundan netice olarak 6 il 3 ay hapis cezas
ile cezalandirlmasina karar verildigi grildi, okundu, dosyasina eklendi.

Zaki Erdas'm yargilanchin mahkememizin 21/03/2017 tarth, 2007/137 Esas, 2017/122
Karar sayih gerekceli karanmn UYAP Gzerinden temin edilerek dosyaya eklendigi, perekeeli
kararn yamlan incelemesinde; samk Zaki Erdasiin savunmasmmm inkar mahiyetli oldugu ve
FETO/PDY Silahh Terdr Ongiitine dye olma suqundan netice olarak 6 yvil 3 ay hapis ceras ile
cezalandinlmasina karar verildigi gorildi, okondo, dosyasina eklendi.

Remzi Sanbag'in yarpilandify mabhkememizin 20032017 tarth, 20177135 Esas,
20017/112 Karar sayil gerekgeli karanon UYAP dzerinden temin edilerek dosyaya eklendigd,
gerekeeli kararm yaplan incelemesinde; samk Remzi Sanbagm savunmasimm  inkar
mahiyetli oldugu ve FETOPDY Silahl Terdr Orgitane tye olma sugundan netice olarak 6 vl 3
ay hapis cezas: ile cesalandinlmasina karar verildigi porilda, okundu, dosyasina eklendi.

Selami Yelin vargilandizn mahkememizin 010272018 tarih, 20017/330 Esas, 2018/85
Earar sayih gerekeeli karanmm UYAP Geerinden temin edilerek dosyvaya eklendigi, perekieli
karann yvapilan incelemesinde: samklardan Selami Yelin savunmasimn inkar mahiyetli
oldugu ve FETO/PDY Silahl Terdr Orgiitine dyve olma suundan netice olarak 6 yil 3 ay hapis
cezas ile cezalandimlmasima karar verildigi porilda, ekondo, dosyasina eklendi.

Kenan Senlik'in yargulandiin mahkememizin 13/04/2021 tarih, 2021150 Esas, 2021137
Karar sayih gerekceli karanmn UYAP Gzerinden temin edilerek dosyaya eklendigi, perekeeli
kararn yaplan incelemesinde; samk Kenan Senlik'in istinal asamasmdaki savunmasmim
etkin piymanhk mahiyetli oldugu ve FETOPDY Silahl Terdr Orgitine dye alma sugundan
netice olarak etkin piymanhk hitkimleri de uygulanmak suretivle 2 vl 1 ay hapis ceeas ile
cezalandinlmasina karar verildigi gorildi, okundu, dosyasima eklendi.

G.G.ID:

Her ne kadar celse arasi Mesal Dayvamkb'nn tamk olarak dinlenilmesi hususunda
Kahramanmaras 2. Afwr Ceza Mahkemesine talimat yvamlmy ise de; adi gecen tam@n celp
edilen evraklanmin yaplan incelemesi neticesinde ifadesinde gecen Yiksel Yalombkavamn (T.C:
39919433708) isbu dava dosyasiun sami olan Yiksel Yalgmkaya (T.C: 27314092996)
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olmadifimn anlasilmas: fzerine adi gecen tamk sifatiyla dinlenilmesine yer olmadi@ima oyvbirligi
ile karar verilerek tefhimle agk yargilamaya devam olundu.

Tamk Ali Varinli huzura alindy, kimlik tespitine gegildi.

TANIK: ALl VARINLE, H. Mehmet ve Keziban oglu, 28031974 dogumlu, Turgut
Reis Mah. Payash Sk, NooT lg Kam No:28 Kocasinan/KAYSER| adresinde oturur, TEL: 0542
AT2 3738

Engel hali vok. Tamga CME'min 48. maddesi geregince kendisini veya 45, maddenin
birinci Dkrasinda gosterilen kisileri cera kovosturmasina ugratabilecek nitelikte olan sorulara
cevap vermekten cekinebilecegi hatrlatldi. Tamga CME'min 53, maddesi peregince percegi
sivylemesinin dnemini ve gercegi siylememesi halinde valan tamkhk sucundan cezalandimlacag
dogruyu soylemesi hususunda yemin verilecegi anlabldi. Tamk tamkhk yvapacagim beyan
ettiginden CME'mn 55. maddesi gereginee wsulen yemini vaptirtldi.

TANIK ALl VARINLI BEYANINDA: Benim hakkuinda FETO/PDY Silahl Terar
Orgiitii dveligi iddiasiyla Sivas 2. Agwr Ceza Mahkemesinde yarglama yapildi, yvapilan
yargilamada etkin pismanbikian faydalandim ve 3 yal 4 ay hapis cexas: aldun, dosyam halen
temyiz asamasindadir. ben bu konuda daha dnceden kallukta ifadede ve teshiste bulunmos tum, o
ifadem wve teshisim dogrudur ve tekrar ederim, samf tamnm, soyle ki; 20 yil boyunca
kendisiyle birlikte Eayseri Seyyid Burhaneddin Lisesinde birlikie agretmen olarak calwuk, atil
sug yiniyle samk hakkmda bilgim yoktur, dedigim gibi kendisini meslektasim olmas: nedeniyle
tamrnm, zaman zaman cenazelere falan katldik ancak Grgiit kapsamimda bir eylemini gormedim,
ben zaman zaman bu drgitin sohbetlerine dinleyvici zaman zaman da sohbet hocas: olarak
katildim, hatrladizim kadanyla 2000 yalidan sonra sohbet vermeye basladin, sohbet prubum
var idi; daha oncesinde de soylediim dezere adlive personelleri ile alakal sohbetlerim oldu
ancak bu sohbetlere veya bagka sohbetlere sam@gn katilmas: st konusu degildir, yine sohbet
verdigim gruplar icerisinde samk da yer almovordu, netice olarak sam@mm orgiit kapsaminda
herhangi bir eylem, siylem veyva faalivetine sahadetim yokoor, eklemek istedifim baskaca bir
hususum yoktur, olay hakkmda bilgim gicgiom bundan ibarettir, tamkhk deret talebim yoktur,
dedi.

Tamgim Sivas KOM Sube Midirliginee ahnan 1902/2018 tarihli stipheli sifath
ifadesi ve teshis tutanaf okundu, celiski nedeniyle soruldu: 2004 yvihnda Kayseri Gandllio
Egitimeiler Derneginde kurucu olarak yer aldin, bu dernek kapsaminda sivaretlerimiz oluyordu,
sarnk da birlikte cahstizim meslektasim idi, bu nedenle Gnceki ifademde by hususo kastettim,
dedi.

Samktan tamkian sorulmasim talep ettifi bir husus olup olmadyi soruldu: Sorum
yoktur, dedi.

Samk midafiinden tamktan serulmasma talep ettigi bir husus olup olmadig
soruldu: Sorumuz yokiur, dedi.

Tark Eenan Senlik huzura alindi, kimlik tespitine gecildi.

TANIK: KENAN SENLIK, Mifit ve Sulian oflu, Galik Mah. Haseki Cad. No:17 lg
Kap No:9 Melikgazi/KAYSER] adresinde oturur. TEL: 0538 367 5085

Engel hali yok. Tamga CME'in 48, maddesi geregince kendisini veya 45, maddenin
birinci Dkrasinda posterilen kisileri cexa kovusturmasina ugratabilecek nitelikie olan sorulara
cevap vermekten cekinebilecegi hatrlanldi, Tamga CME'min 53, maddesi peregince percegi
soylernesinin dnermini ve gergegi siylememesi halinde valan amkhk sugundan cezalandinlacags
dogruyu soyvlemesi hususunda yemin verilecegi anlatld;. Tamk tamkhk yapacagim beyan
ettiginden CME'min 55 maddesi geregince usulen yemini vaptinld.

TANIK KENAN SENLIK BEYANINDA: Benim hakkinda FETO/PDY Silahli Terér
Ohrgiitii fivelizi iddiasiyla Kayseri 2. Afw Ceza Mahkemesinde vargilama yapldr, ilk derece
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mahkemesinde 6 wil 3 ay hapis cerasi aldun ancak akabinde istinal asamasinda etkin
pismanhkntan favdalandizim icin dosya boeularak yeniden vargilama vamlds ve 2yl 1 ay hapis
cezasima  carphnldin, ByLock  isimli programn kollandim ancak User D nomarams
haoilarmyvorum, suan hweurda bulunan sam@ da haordamyorum,  zaten kendi dosyam
kapsamnda bildizim satislan siylemistim ancak suan hueurdaki samk o ifadelerimin arasinda
yer almamakiadir, zira kendising cezaevinde tamdhm, samiin drgit kapsammda herhangi bir
eylemn, soylem wveva laalivetine sahit olmadim, sonradan medvadan duydugum  kadariyla
malumatim vardhr, olay hakkinda bilgim gorgim bundan ibarettir, tamkhk fcret @alebim yokior,
dedi.

Tamgm Ankara BAM 4. CD'nin 2017/165 Esas, 20183 Karar sayih gerekoeli
karanna konu 15/11/2017 tarihli savunmas: okundu, soruldu: Dogrodur, bana aittir. tekrar
ederim. drgit  dveleri tarafindan kollamlan ByLock isimli programo ben de telefonuma
indirmigiim, Ankara BAM'daki ifadelerimi tekrar ederim, dedi.

Samfm kullandigy iddia olunan 408783 ID numarah ByLock Tespil ve
Degerlendirme Tutanagmda irtibath kigiler kisrmnda " 381906 1D Numarah 42202633440
T.C. Kimlik numarah Kenan Senlik ismi okundu, tamk Kenan Senlik'ten soruldu: Okunan
T.C. Kimlik numaras: bana aittir, varglandizim mahkemeniz dosyasmda da b husus bana
somlmustu, ByLock Listesinde ekli bir kac ismi tammadi@umn ifade etmistim, dedi.

Tamk Kenan Senlik'ten lizum dizerine soruldu: Orgitiin sohbel ade allindaki
toplanilanna 2013-2015 villan arasimda katillmgtim, ben daba Gneesinde Kayseri'de Rebberlik
Aragtirma Merkezinde Ggretmen olarak géivev yapiyordum, katildigim sohbetlerde sambk Yiksel
Yalginkava yokiu, dedi.

Samktan tamktan sorulmasim talep ettigi bir husus olup olmadign soruldu: Sorum
yoktur, dedi.

Samk mildafiinden tamkian sorulmasim talep ettigi bir husus olup olmadn
soruldu: Sorumue yokiur, dedi.

lddia makam beyamnda: Dosyaya celp edilen bilgi, belge, tutanak ve raporlar ile
dinlenen tamk beyanlarma bir diyecefimiz yokiur, tevsii tahkikat talebimiz yvokiur, mitalaame
hazirdr, dedi.

Samktan soruldu: Dosyaya celp edilen bilgi, belge, tutanak ve raporar ile dinlenen
tarmk beyamndaki alevhe hususlan kabul etmivornem, dedi.

Samk midafiinden soruldu: Dosyaya celp edilen bilgi, belge, tutanak ve raporlar ile
dinlenen tamk beyammdaki aleyvhe hususlan kabul etmiyoruz, tevsii tahkikat talebimiz vardor,
soyle ki; mivekkile ait oldufu iddia edilen ByLock Tespit ve Degerlendirme Tutanagmeda
Kenan Senlik ekli olarak  pésikiyor idi, biz bunlann ne sekilde eklendigine iliskin
calymalardan haberdar degiliz, bu kapsamda bu ByLock Tespit ve Degerlendinme Tutanagimna
iliskin verilerin taramiza verilmesi ile dogrulugunun teyidini vapmak isteriz, yine MIT
tarafindan 2016 yilinda kamu kurumlanna teslim edildigi belinilen ByLeok ham verilerd ve
bunlarn i lenmesi ile ilgili ayiklama seklinde olusturulan fash bellegin Adalet Bakanhg HSK
ve Ankara Cumburiyet Bagsavoilh@na verildigi belintilmisti, Ankara Cumburiyet Bagsaveiiiina
verilen ham wveri ve [lash bellekieki verilerin kargilastinlabilmesi agsmdan yine tarafimza
verilmesini deellikle talep ederiz, yine; Ankara Curnhurivel Bagsavolizma teslim edilen ash
bellegin degeri ile Ankara Cuombuorivet Bassavolhgmn incelems vaptif iki wemamim inceledigi
Mash bellegin degerleri aym degildir, bu nedenle hangi fash bellekten mivekkile ati verilerin
elde edildigi ve o verilerin ashmn bizee de bilinmesi gerekmekiedin, bo nedenle st konusu
verilerin de dosyaya celbini talep ederiz. dedi.

fddia makanundan tevsii tahkikat talebine kary: diyecegi soruldu: Toplanan tim
deliller birlikte degerlendirildiginde ve yargilamamn peldigi asama nacara alindizinda sambk
miidaliin talebinin reddine karar verilmesi talep olunur, dedi.

*Bu evrak 3070 Sayilh Kanun Hilkiimlerine uygun olarak elektronik imza ile imzalanmastir. 4/7
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G.G.ID:

Samk midafii ste konusu tevsii tahkikat talepleri yoniyle tensip asamasmda Ankara
Cumhurivet Bagsavoibgma sambk Yiksel Yalgmkaya'yt konu alan ham verinin ayrgtinlarak
gonderilmesinin miimkin olup olmadig hususunda miizekkere yaaldiz, Ankara Cumburiyet
Bagsavoilhifimn cevaln yazsinda ham verinin ayrstrilmasmin miimkiin olmadizndan bahisle
olumsuz yvamt verildigi, bu baglamda samk modafiin ste konusu tevsii tahkikat taleplerinin
dosya icerisindeki bilgi, belge, tutanak ve raporlar ile taral ve tamk beyvanlarn ile tim dosya
kapsam nazara alindi@imda varglamaya bir katk saglamayacam anlasilmakla CME min 206/2-b
maddesi uyarmca reddine oybirligi ile karar verilerek tefhimle agk vargilamaya devam olundu.

IDDIA MAKAMI ESAS HAKKINDAKI MUTALAASINDA: "Kayseri 2. Agiwr Ceza
Mahkemesinin 21032017 tarih, 2007/136-121 E.K savih ilamiyla sam@m silahh terdr drgiitime
iiye olma sucundan mahkumiyetine karar verildigi, verilen karann Yargitay 16. Cexa Dairesinin
A0VLOV2018 farib, 2018/150-3691 EK sayih ilarmuyla onanmak suretivle kesinlestigi, sonrasinda
Adalel Bakanh@ Insan Haklan Dairesi Baskanlhi'mn 23/11/2023 farih, 51407258-3.7.22.2021
sayvili yamlan ve  26/09/2023 tarihli (15669/20) bayvurusuna iliskin Avrupa Insan Haklan
Dairesi Biyik Daire Yiksel YalgmbkayvaTarkive Davas: dosyasinda verilen hak ihlali karan
dogrultusunda yeniden kovagturma evresine gecildigi,

Sorusturma ve koves turma evrelerinde toplanan deliller birlikte incelendiginde Geetle;

Samizm kendisine ait olan ve bizzat kullandugs 0537 545 63 95 numarah GSM hatt ile
Bylock isimli program: 03/10/2015 tarihinden itibaren 35368406164487 imei numarah telefonla
kullandiz, sam@m asamalardaki ifadelerinde soe konusu GSM hattiun kendisine ait oldugunu
beyan ettigi, samk adma veiveya 0537 545 63 95 nolo G5M hattina tammlandi@ belirtilen
Bylock Tespit we Degerlendimme  Tutanafimn  celbi  hususunda  Ankara  Cumburiyet
Bagsavoihina, KOM Daire Baskanhi ve KOM Sube Modickigine yanlan mizekkerelende
istenilen ByLock Tespit ve Degerlendirme Tutanagimn bulunmadifimn bildicildigi, 408783 [D
nolu Bylock ayninth tespit ve degerlendirme tutanagmm ginderildigi, kullameon admn *Yuxel”,
silresinin "YhksL8341", adim "Yiksel Hoca", message "ALLAH BES. gayri heves" olarak kayith
oldugunun anlasildizs, 408783 ID nolu Bylock aynntuh tespit ve degerlendinme tutanagimn
arkaday listesinde ekli Ekrem Isbilir isimli sabus hakkinda Kayseri Cumburivel Bassaveiligimn
2016/29017, Zaki Erdas hakkinda 2016729025, Selami Yel haklanda 2019 /18802, Kenan
Senlik ve Remzi Sanbay hakkimda 200629017 ve Sinan Giines hakkinda 200629025 sayih
somuslurmalan kapsarnda  ilem  yapddiginm gorildaga, bunun dsinda 11 Dernekler
Midiirliginden temin edilen bilgive gire sam@mn 667 Sayili KHE ile FETO/PDY Tertir Orgiii
ile itibath olmas nedeniyvle kapatilan Aktif Egitim Sen isimli sendikava ve Kayseri Gonillio
Egitimeiler Dernegine dye oldugunun anlanldi@, aynca samgm FETOPDY Terar Orgiitii ile
irtibath olan Bank Asya isimli bankada hesabn bulunan samgm Subat 2014 tarihinde 3.110-TL
para vatrdifim tespitinin yapildifn, kovusturma evresinde aldirlan bilickisi raporunda samk
adma kayith bulunan Bank Asva'daki 18 nolu vadesiz mevduat hesabindan haftalik vefveya
aylik olarak 33,70 euro aly islemi vapldif ve havale ileminin 667 Sayl KHE ile FETO/PDY
Teréir Crgiitii ile idibath olmas nedenivle kapatilan Kayseri Gonilld Ezitimeiler Dernegi
hesabana yamldig, 19.02.2005 tarihinde bagladig ve 13.08.2015 tarihine kadar 130994 euro
toplam tutarh havale igleminin yapildigann belirlendizi. Al Varinli isimli sahsin etkin
pismanhk hitkimleri kapsaminda vermis aldugo ifadede sarmk Yiksel Yalonkaya've aym okulda
girev yaphklan ve orgit icerisinde sohbetlere gittigini bildiginden dolayr tamdigim, fakat
yeniden yamlan yvargilamada argitin dieenledigi toplantlara katlmadizim belirttigi, tamk
Kenan Senlikin yeniden yvamlan  vargilamadaki ifadesinde sam@p hatirlamadigim.  etkin
pismanhk kapsaminda verdigi dilekeede verdigi isimler arasinda olmadifim, sam@in Fetd ile
irtibat ya da iltisabana dair dogrodan bir bilgiyve sahip olmadigim belintiginin garoldagi olayda,

Sam@gm FETOPDY silahl teréie drgitd lider Fetullah GULEN'in talimat iieerine

*Bu evrak 5070 Sayili Kanun Hilkiimlerine uygun olarak elektronik imza ile imzalanmastir. 57

12

=



T.C.KAYSERI 2. AGIR CEZA MAHKEMESI  Durwsma Tarihi: 12002024 Dosya No: 2023/441 Esas

drgiitiin finans kaynag olan ve likidite sthints: vagayan Asya Katlim Banaks: A5 'ye gagrinm
hemen akabinde para yatwarak drgit liderinin talimatlanm yerine getirmesi, Bank Asya'daki
hesatindan 667 Sayvih KHE ile FETO/PDYY Tertic Orgitii ile irtibath olmas: nedeniyle kapatilan
Kayseri Gontllo Egitimciler Derne@i hesalona dizenli havale islemi yapmasi, siradan bir
valandagin temin edip kullanma imkam olmayan ve sadece FetaPYD drgiti mensuplarmea
haberlesme amaciyla kollamldign bilinen Bylock isimli programn GSM hath dzerinden
kullanmas, ifadelerden drgit icerisinde sohbetlere gittiginin anlasilmas: ve 667 Sayih KHEK ile
FETO/PDY Tertr Orgiitii ile irtibat ve iltisaki olmas: nedeniyle kapatlan Akl Egitim Sen
Sendikas: ile EKayseri Gonidlln Egitimeiler Dernegime dye olmasi seklindeki eylemleriyle
drgiitiin hiyerarsik  yapsma dahil oldugo ve biylelikle dzerine abl terde drgiitine iive olma
sugunu igledigi anlagildigindan,

Kayseri 2. Afir Cesa Mahkemesinin 210320017 tarih, 2007/7136-121 EK sayih
ilamryla wverilen kararda herhangi bir hukoka avlonbk bulunmadi@mn gorildign, ChAK
323/1-1c maddesinde "Yeniden yapilacak dursma sonucunda mahkeme, dnceki hikmi
onaylar” hitkmil gereginee Kayserd 2. Afr Ceza Mahkemesi'nin 210032017 tarih, 2007/ 136-121
E.K sayih hitkmiiniin onaylanmasina karar verilmesi kamuo adina alep ve mitalaa olunur® dedi.

SANIK IDDIA MAKAMININ ESAS HAKKINDAKI MUTALAASINA KARSI
SAVUNMASINDA VE SON SAVUNMASINDA: [ddia makamumn esas  hakkndaki
miitalaasim kabul etmiyvomum, sucsuz oldugum AIHM trahbndan da ispat edilmistin, zira hak
ihlali karan verilmis olmakla ben de bu dogrulieda karar verilmesini talep ederim, dzerime atil
suglamayt kabul etmiyorum, xira terie Srgiti dyvesi olarak hareket etmedim, kalds ki tamklar da
benim argit icerisinde yer almadizom beyan etmiglendir, tim bo nedenlerle ve asamalardaki
savunmalarm tekrarla oncelikle beraatimi, mahkemeniz aksi kanaatte ise lehime olan tim yasa
hiikiimlerinin tathikini talep ederim, dedi.

SANIK MUDAFII iDDiA MAKAMININ ESAS HAKKINDAKI MUTALAASINA
KARSI SAVUNMASINDA VE SON SAVUNMASINDA: (SEGEIS kaydindan yamlacakir.)

Samk midafii esas haklindaki miitalaaya karsit savunmasimn weun olacagim beyan
etmekle SEGOIS kayd: baslatild:,

G.G.I:

1-D-5mart'a yanlan miczekkere cevabimm beklenilmesinden dosyamn gelmis olduiu
asama itibariyle vazpecilmesine,

2-lddia makanumn esas hakkmdaki miltalagsina karst savunmas: SEGBIS aracibiiyla
kayda alinan samk midaliin savunmasimm ¢ézimiinin mahkememiz zabil katibi Deniz CIFCI
tarafindan yaplmas ile dosyayva sunulmasina,

3-0537 545 6395 numarali G5M hattina tammmly oldugu belittilen ByLock Tespit ve
Degerlendirme  Tutanafmn  beklenilmesinden  dosyamn gelmis  oldugu  asama  itibariyle
vargecilmesine.

4-Ali Varinlimin bu celse alnan tamk sifath bevammn etkin pismanhk  yoniyle
degerlendirilmek fzere Sivas 2. Afr Ceza Mahkemesine ponderilmesine,

j-Kenan Senlik'in bu celse abnan tamk sifath bevammm etkin pismanbk  yoniyle
degerlendirilmek dzere mahkememiz ilgili dava dosyasina ponderilmesine ovbirligi ile karar
verilerek tefhimle agk yargilamaya devam olundu.

Samkian son szl soruldu: Takdir mahkemenindir, ben bo deviete 26 yil 9 ay hizmet
ettim, ekmegini yevip suyunu igim, ogretmenlik yvaptugim goouklan kendi gocuklarimdan
aywrmadim ve geleceklerine yinelik egitimler verdim, dosyamda ddiillerim vardir, ailem annem
babam kiz kardeslerim Fransa'da vasiyorlar ancak ben gitmedim, memleketimi ve insanlanmun
cok seviyorum, dogm bildigim yoldanda dénmedim, Elhamdilillah vatana ka1 bir eylemde de
bulunmadim, benden asla tertirist olmae, beraatimi @lep ederim, dedi.

Dosya incelendi. Aragtirlmass gerekli baska bir husus kalmadiine anlagildizimdan agik
yargilamaya son verildi.

*Bu evrak 5070 Sayili Kanun Hilkiimlerine uygun olarak elektronik imza ile imzalanmastir. g7
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KARAR: Aynmilars 15 giin igerisinde yamlacak gerekeeli kararda agiklanacag feere;

Mahkememizin 210032017 tarh, 2007/136-121 Esas-Karar sayil ilamo ile; samk Yiiksel
Yalgmkaya hakknda yapilan yarglama neticesinde FETO/PDY Silahl Terte Orgiitiine Uye
Olma sugundan 3237 sayl TCE'min 314/2, 3713 sayih TME'mn 571, TCK'min 53, 584,
maddeleri uyannca neticeten 6 yil 3 ay hapis cezas ile ceralandimlmasma karar verildigi, bu
karar hakkinda Ankara Bolge Adlive Mahkemesi 4. Ceza Daireninin 091002017 tarih,
2017/152-153 Esas-Karar sayili ilam ile esastan red karan verldifi, Yargiay 16, ceza
Dairesinin 3071002018 tarih, 2018/150-3691 Esas-Karar savili ilamm ile onanmak suretiyle
kesinlestig,

Avrupa Insan Haklan Mahkemesi Biyik Dairesinin 26/09/2023 tarih, 1566920 bagvuru
numarali hak ihlali karan dogruliusonda; mabkememizin 27711/2023 tardh ve 2017/136-121
Esas-Karar sayih ek karan ile yargilamamn yvenilenmesine karar verildigi, mahkememizin isho
esast olan 2023441 Esas sayvill dosyas: Geerinden durnsma agilarak veniden yvargilama yapilms
ise de; dnceki asamada vapilan iglemlerde hukuka ayknbk bulunmadig, verilen dnceki ilamm
usul ve yvasaya wygun oldugu girilmekle;

1-Samk YUKSEL YALCINKAYA hakkinda mabkememizee 210372017 tarih,
20017/136-121 Esas-Karar sayih flamn ile Terdr Orgitine Uye Olma sugundan verilen
mahkumiyet hitkminiin 5271 sayih CME min 323/1. maddesi uyvanmea ONAYLANMASINA,

2-Hak ihlali karan ile varmlamaya devam olunmakla: yargilama giderinin Hazine
itzerinde BIRAKILMASINA,

3-Kararn  bir surelinin - Adalet  Bakanh@  Insan Haklan  Dairesi  Baskanhima
GONDERILMESINE,

4-27111/2023 darihli ek kararla infar durdurulmakla infazin amamlanmames olmas:
halinde kaldig yerden DEVAMINA,

5-5amk hakkmda ChE'min 108/3-a maddesi uyannea hitkmolunan yurtde gkas vasaf
seklindeki adli kontrol tedbirinin hitkmiin kesinlesmesine kadar DEVAMINA,

-Bu ara karar voniyle iki haftahk sore iginde 5271 sayill CME'nm 267 ve devarm
maddeleri uyannca Kayseri 3. Agr Ceza Mahkemesi neadinde itiraz yasa volunun agik
BULUNDUGUNA,

Dair; sarmk ve midafiin viielerine kars:, Cumburivet saversamn katlom ile mitalaya
uypun, hilkmiin gerekgesi ile beraber tebliginden itibaren iki haftabik sive icinde Mahkememiz'e
veya Mahkememiz'e ginderilmek iere en yakm ver ilk derece Mahkemesine verilecek dilekge
veya lutanaga gecirilmek dzere zabul katibine sdeli beyanda bulunmak yoluyla, 5271 sayih
CMEmn 273 maddesi uyannca Kayseri Bolge Adlive Mahkemesi nexdinde istinafl yasa volu
agik olmak izere oy birligi ile verilen karar Mahkemeye mahsus salonda agkea okunup usulen
anlatildr. 12/09/2024

Bagkan 150023 Uye 267606 Uye 266984 Katip 180709

C C- G- Ca

*Bu evrak 5070 Sayilh Kanun Hilkiimlerine uygun olarak elekironik imza ile imzalanmstir. 7/7
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Annex 2
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TURKIYE CUMHURIYETI
ANAYASA MAHKEMESI
IKINCI BOLUM
IKINCI KOMISYON
Basvuru Numaras: : 2023/102717
Karar Tarihi 1 97122024
KARAR
Uyeler : Yildiz SEFERINOGLU
Metin KIRATLI
Raportor : Ayca GANIDAGLI DEMIRC1
Basvurucular : Ehf CALI ve digerlen (bkz. ekl tablo)
Vekilleri : bkz. ekli tablonun (D) siitunu

I. BASVURULARIN KONUSU

1. Bagvurular, adil yargilanma hakkimn ve diger brr kisim temel hak ve
dzgiirliklerm 1hlal edildigi 1ddiasina iliskindir. Bagvurucular, kendilenn hakkinda Anayasa
Mahkemesi veya Avrupa Insan Haklan Mahkemesince venilmis bir thlal karan olmaksizin,
ceza davalannda yargilamanin yenilenmesini talep etmis ve bu talebin reddedilmesi tizerine
bireysel bagvuruda bulunmuglardir. Ekli tabloda numaralan belirtilen bagvuruiar bu bagvuru
ile birlegtirilmugtir,

2. Basvuruculann bir kismu bireysel bagvuru har¢ ve masraflanm karsilama
imkanlannm bulunmadigim belirterek adli yardim talebinde bulunmuglardur.

II. DEGERLENDIRME
A. Adli Yardun Talepleri Yoniinden

3. Adh yardm talebinde bulunan Dbagvuruculanin,  basvuru  giderlenm
karsilayabilecek olciide malvarliklarmin bulunmadif: ve taleplerinin dayanaktan yoksun
olmadiFt anlasilous olup 12/1/2011 tanhli ve 6100 sayils Hukuk Muhakemeler: Kanunu'nun
334. maddesinin (1) numaral: fikrass uyannca adli yardim taleplerinin kabuli ile yargilama
giderlenni ddemekten gegici olarak muaf tutulmalanna karar verilmesi gerekir.
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Bagvura Numarass  : 2023/102717
Karasr Tanh: 1 91272024

B. Adil Yargilanma Hakkinmn Thial Edildigine Hliskin fddia

4. Sug isnadma iligkin uyusmazlikiarda Anayasa Mabkemes: Nihar Akbulak
([GK], B. No: 2015/10131, 7/6/2015) karanyla yargilamann venilenmesine karar verilmeden
Snceki agamalarda bagvurucusun su¢ ispad: altinda olmadids dolayisiyla bu agamalarda
venlen karadann koou bakamindan yetkisizlik nedensyle adil yargidanma bakdy kapsanunda
incelenemeyecegi sonucuna vamugter (Nibat Akbulak, §§ 30-39). ng« ynnda Anayasa
Mahkemes: Tbrahim Er ve digerlen karananda, Yilma: Celik ([GKJ, B No: 201413117,
19/7/2018) bagvurusunda ve devamanda verdifi ayni niteliktek: ahhlhnﬂ-mdm sonra M
yargs sistem igerisinde Hizb.ut Tahnirin neden bir terdr Srgiitit olarak kabul ed:ildifine ilighin
bir degerlendinnenin yapilmadidun ve meselemin Anayasa Mahkemesince ortaya kopan
kniterler gozeulerek ¢dziime kavujturulmadifin tespit etmijtir, Bu nedeple Anavasa
Mahkemess, :hlal kararmin gereklenmin derece mahkemelennce yenne getinlmeyerek
bayvunucularmn cezalanmn infaz edilmeye devam edilmesinin daha dace verilen ihlalin
devam ettifi anlanuna geldifin: vurgulamig ve ayns aitelilteks ihial kararlannn gereklerinin

yerine getinlmedifine iligkin iddialars incelemenin de bireysel bagvurulan incelemeye yetkils

olan A.nayasaMahbem&mngﬁe\ alamma girdigi sonucuna ulagmugt Torahim Er ve
digerleri, § 53).

5. Buauala bisrlikte Anayasa Mahkemesi Nactye Coruh ([GKJ, B. No: 2024/15819,
21/11/2024) karannda, forahim Er ve digerleri karanmnm somwt ofaya dzgu olarak -olaym
kends 528l jartlan degeriendmlerek. venldifin kabul etmujtir. Bu nedenle eldel:
bajvurularda Anayasa Mahkemesiamn Nihat Akbulak ve Naciye Qorubk kararlanndan
aynlmays gerektiren bir durum buluamamaktadir, Dolayisiyla bagvuruculann yargilamaman
venileames: talepleninin reddine iligkin olarak dile getirdigi ihlal :ddialan sug tsnaduan
degerlendinldi®i bir vargisal strece iligkin olmamass nedeniyle adil yargdanma hakks
kapsams dipinda kalmakeadar,

6. Agiklanan gerekgelerle ajagida listelenen bapvurulana konu bakmundan
vetkisizlik nedeniyle kabul edilemez olduguna karar venlmes: gerekir.
C. Diger Ihlal Iddialars

7. Bagvuruculardan bir ks, adil yargilanma haldoom yans swa Asayasa'da
glivence alttna alinan difer hak ve dzglirluklenun thial edildigina de slen strmGytir. Bireysel
bayvuruya konu olay ve olgular. bapvuruculann ihlal iddialan ve bagvuruya konu temel
gikayetlere iliskin yukanda yapian tespitler birlikte deferlendinldifinde difer ikayetlennin
-stire kojulu ve bagvuru yollarmemn tidketiimemesi de dahil olmak tizere. kabul edilebilirlik
kriterlenini karpilamamass nedenayle kabul edilemez olduguna karar verilmes: gerelar,

. HUKOM
Agiklanan gerekgelerie;

A Adli yardm talebinde bulunan bagvuruculann adli yardim taleplerinin
KABULUNE,

B. 1. Adil vargalanma hakkenin thial edildigine iliskin iddiaman konu bakmindan
yerkisizlik nedeniyle KABUL EDILEMEZ OLDUGUNA,

2. Diger ihlal iddialannm kabul edilebilirlik krirerlevini karplamamast
nedeniyle KABUL EDILEMEZ OLDUGUNA,

2
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C. Adli yardim talebinde bulumup 6100 sayils Kanun'un 339 maddesinin (2)
oumaral fikrass uyannca adli yardn talebi kabul edilen bagvurucularm yargilama giderlerin
Sdemekten TAMAMEN MUAF TUTULMALARINA,

D. Diger bajurucular tarafindan yapilan yargilama giderlermin bagvurucular
tizerinde BIRAKIL MASINA, kesin olarak karar venilda

Tye Tye

Yildiz SEFERINOGLU Metin KIRATLI

UYAP B Somen el bor bty by Syopiundey wvae pov = sdmeindes DO7SDAA « 8210377 . OUSGHOS « +IDXLYw doeriabiins
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